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OP1 NI ON

McMurray, J.

In this divorce action, the appellant (husband) appeals from
the judgment of the trial court questioning the anount of child

support he was ordered to pay, the division of marital property and



al i nony, including the anount, nature, and duration. The appellee
(wi fe) seeks attorney fees for this appeal. No issue is presented

relating to the granting of the divorce.

The parties had been married for approxi mately 23 years at the
time the divorce decree was entered. Two children were born to the
marri age, however, only one, G en Roseberry, age 13, was still a
mnor at the tinme of trial. The trial court ordered the husband to
pay child support in the amount of $1,300.00 per nonth which he
found to be the anmount required by the Child Support Guidelines.
He was further required to maintain health and hospitalization
i nsurance on his mnor son and to maintain a policy of insurance on
his life in the anmount of $100,000.00 until his child support
obl i gation ceased or in the event he died before the child support
obl i gation ceased, the |ife insurance proceeds would be used in an
anount equal to the child support obligation remaining and which he
woul d have been required to pay had he survived.! The renai nder of
any i nsurance proceeds were to first be applied to pay the nonthly
honme nortgage paynents until the property was sold. Any remaining
proceeds are to be paid to the husband's estate. Additionally, he
ordered the husband to pay to the wife the sumof $800. 00 per nonth
as alinony to be paid until such tine as the wife shall die or

remarry. He further made a division of the parties' nmarital

We note that at the time of the trial, the husband had nmore than enough life
insurance in force to satisfy this requirenment.
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property including the residence owned by the parties. There was
equity in the hone, at the tinme of the divorce, of $26,000.00.
There was al so an out st andi ng nort gage on t he hone of approxi mately
$98,000.00 at the tinme of the hearing. The court ordered that the
marital residence owned during the marriage as tenants by the
entireties be, after the divorce, held as tenants in conmnon.
Excl usi ve possessi on of the home was awarded to the wife until the
m nor child reached age 18 or graduates from high school with his
normal class. Upon the occurrence of the |l ater event, the honme was
ordered sold. The wife is, upon sale, to receive the $26, 000. 00
equity. Any balance was awarded to the husband. In the interim
the husband was ordered to pay the nonthly nortgage paynents of
approxi mately $1,005.00 per nonth at the tinme of the trial.? The
parti es owed approxi mately $40, 000.00 on credit card i ndebtedness.
They al so owed approxi mately $14,500.00 to the Internal Revenue

Service. The followi ng debts are also owed by the parties:

First National Bank and Trust Conpany of Athens:

1. $18,931. 67, secured by a lien on a Honda Autono-
bile. (Mnthly paynents $486. 48).

2. $7,582.33 secured by a lien on a truck. (Monthly
paynents $289. 36).

3. $626. 47 personal | oan (Mnthly paynents $99. 60).

Citizen's National Bank $17, 000. 00.

>The interest rate on the home nortgage is a variable rate.
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Mei gs County Bank $3, 000. 00.

The Honda autonobile was awarded to the wife wth the
requi renent that she pay the indebtedness thereon and hold the
husband harm ess. The wife was ordered to pay $1, 200.00 to Shel
Master Card; $500.00 to Proffits; and $3,000.00 to Meigs County
Bank. The wife was also awarded all the household goods and

f ur ni shi ngs.

The husband was awarded the truck and required to pay the
i ndebt edness thereon and hold the wife harm ess. The husband was
al so awarded hi s pension plan which he valued at $33,433.00. The
court made no finding as to the pension plan's value, however,
testimony of the husband that its value was $33,433.00 is undis-

puted. All other indebtedness was assigned to the husband.

In an appeal of a non-jury case, this court's review is de
novo upon the record of the trial court, acconpani ed by a presunp-

tion of the correctness of its findings, unless the preponderance

of the evidence is otherw se. Tennessee Rules of Appellate
Procedure, Rule 13(d). No presunption attaches to the trial
court's conclusions of law. In a de novo review, the parties are

entitled to a reexam nation of the whole nmatter of | aw and fact and

this court should render the judgnent warranted by the |aw and

evi dence. Thornburg v. Chase, 606 S.W2d 672, 675 (Tenn. App.



1980); Anerican Buildings Co. v. White, 640 S. W2d 569, 576 (Tenn.

App. 1982); Tennessee Rul es of Appellate Procedure, Rule 36.

W will first examne the question of child support. As
her ei nbefore noted the court ordered the husband to pay $1, 300.00
nonthly in child support which was cal cul at ed pursuant to the Child
Support Cuidelines. Further the wife was given exclusive posses-
sion of the marital residence and the husband was ordered to pay

t he nortgage paynents thereon.

The court nade no specific finding as to whether the posses-
sion of the property and t he paynent of the nortgage was additiona
child support, alinony or a division of the marital property. W
believe that, generally, when the court does not specify the
character of nortgage paynents either as child support or alinony,
t he nortgage i ndebtedness is to be considered as a marital debt to
be weighed in the division of the marital estate between the
parties and is not to be considered child support. W are of the
opinion that such is the case here. W are persuaded that this is
the correct view when exam ning the pertinent parts of T.C A 8

36-4-121, which provides in pertinent part as foll ows:

T T T T T T T T O R (- )
(1) In all actions for divorce or separate support and
mai nt enance, the court having jurisdiction thereof nay,
upon request of either party, and prior to any determ na-
tion as to whether it is appropriate to order the support



and mai nt enance of one (1) party by the other, equitably
di vide, distribute or assign the marital property between
the parties without regard to marital fault in propor-
tions as the court deens just.

* * *

(b) For purposes of this chapter:

(1) (A "Marital property"™ neans all real and
personal property, both tangi bl e and i ntangi bl e, acquired
by either or both spouses during the course of the
marriage up to the date of the final divorce hearing and
owned by either or both spouses as of the date of filing
of a conplaint for divorce, except in the case of
fraudul ent conveyance in anticipation of filing, and
i ncluding any property to which a right was acquired up
to the date of the final divorce hearing, and val ued as
of a date as near as reasonably possible to the final
di vorce hearing date.

(c) In making equitable division of marital property,
the court shall consider all relevant factors including:

(1) The duration of the marriage;

(2) The age, physical and nental health, vocational
skills, enployability, earning capacity, estate, finan-
cial liabilities and financial needs of each of the
parties;

(3) The tangible or intangible contribution by one (1)
party to the education, training or increased earning
power of the other party;

(4) The relative ability of each party for future
acqui sitions of capital assets and incone;

(5) The contribution of each party to the acquisition,
preservation, appreciation or dissipation of the marital
or separate property, including the contribution of a
party to the nmarriage as honmeneker, wage earner or
parent, with the contribution of a party as honenaker or
wage earner to be given the sane weight if each party has
fulfilled its role;

(6) The value of the separate property of each party;



(7) The estate of each party at the tinme of the marri age;

(8) The econom c circunstances of each party at the tine
the division of property is to becone effective;

(9) The tax consequences to each party; and

(10) Such other factors as are necessary to consider the
equities between the parties.

(d) The court may award the family hone and househol d
effects, or the right to live therein and use the
household effects for a reasonable period, to either
party, but shall give special consideration to a spouse
havi ng physical custody of a child or children of the

marri age. (Enphasis added).

There are no apparent tax consequences involved in the
di vision of the property. Insofar as we are able to determ ne from
the record, there is little difference, if any, in the contribu-
tions of each party to the acquisition, preservation, and apprecia-
tion of the marital or separate property when considering the
contribution of the wwfe to the marri age as a honenmaker and parent.
The husband concedes that the wife was a full time homemaker during
nost of the twenty-three years of marriage. Al other factors
enuner at ed above wei gh in favor of the wife, including dissipation

of assets by the husband.

In support of his argunent to the contrary, the appellant

refers us to the unreported case of Matheny v. Matheny, 1992 W

44899 (Tenn. App. 1992) for precedent to the contrary. Mat heny

cites Branch v. Branch, 249 S.W2d 581 (Tenn. App. 1952), for the




proposition that "to resolve [a simlar] issue, we nust ascertain
and give effect to the trial court's intention in the final

decree. "

We have no argunent with the proposition advanced in Mt heny
and Branch. In Mtheny, there are several simlarities in the
court's decree but there is a significant difference between

Mat heny and this case.

I n Mat heny, the house was marital property and was divided
equal ly between the parties. The wife was all owed possession of
the marital residence as custodian of the mnor children. The
father was required to pay the nonthly nortgage paynents on the
house until the youngest child reached majority. On appeal, this
court held that "[i]t appears ... that the intention of the final
decree is for the nonthly nortgage paynents to be additional child

support.”

The significant difference between Matheny and this case is
that here the marital residence was not divided equally between the
parties. On the contrary, the wife was awarded the equity existing
in the honme at the time of the trial and the husband was awarded
any bal ance over and above that awarded to the wife. Here, the
husband reaps the benefits of the paynments on the house, whereas,

i n Mat heny, the husband received one-half and the wi fe one-half of



the equity increase because of the husband's paynents after the
di vorce. Therefore, the nost reasonabl e construction of the decree
inthis case is that the court intended the arrangenents concerning
the marital residence to be a division of marital property. W
conclude, that the disposition of the marital residence is a part

of the division of marital property and is not child support.

The amount of child support which the court found to be
appropriate under the guidelines is not questioned by the husband
or wwfe on his appeal. W find no error in the establishnment of

the amount of child support by the trial court.

The husband next challenges the division of the marital
property nmade by the trial court. In his brief, he asserts that the
wi fe received 61.6%of the total assets and he 38.4% He further
clainms that he bears the onus of 84.4% of the debts and the wfe
15. 6% Generally, the nunbers calculated by the husband are

correct.

It is well-settled lawin this state, however, that the tri al
court has w de discretion in adjudicating the parties' rights and
interests in the marital estate, and that the trial court's

findings are entitled to great weight on appeal. See e.g., Batson

v. Batson, 769 S.W2d 849 (Tenn. App. 1988). It 1is also

wel | -settled |l aw that the division of marital property nust nerely



be an equitable one and not necessarily an equal division. See

T.C.A § 36-4-121 (c).

The trial court's goal in every divorce case is to
divide the parties' marital estate in a just and equita-
bl e manner. The division of the estate is not rendered
inequitable sinply because it is not mathematically
equal , Cohen v. Cohen, 937 S.W2d 823, 832 (Tenn. 1996);
Ellis v. Ellis, 748 S.W2d 424, 427 (Tenn. 1988), or
because each party did not receive a share of every item
of marital property. Brown v. Brown, 913 S.W2d [163] at
168. Marital debts should, where possible, follow their
associ ated assets, Mndelli v. Howard, 780 S.W2d 769,
773 (Tenn. App. 1989), and should be apportioned by
considering the reason for the debt, the party who
benefitted fromthe debt, and the party better able to
assune the debt. Mahaffey v. Mahaffey, 775 S.W2d [618]
at 624. In the final analysis, the justness of a particu-
lar division of the marital property and allocation of
marital debt depends on its final results. See Thonpson
v. Thonpson, 797 S.W2d 599, 604 (Tenn. App. 1990).

Curtis v. CQurtis, 1997 Tenn. App. LEX S 488.

In this case, when the facts established by the evidence are
fitted to the above rules of law, it is clear that the distribution
made by the trial court is an equitable one. The husband's annua
earnings at the tinme of trial were, according to his testinony,
$115, 000. 00. The wi fe was basically a honemaker during the entire
marri age. Shortly before the divorce, she took a job with the
Mei gs County Bank and, at the time of the trial earned $5.50 per
hour, which translates into an annual incone of approximtely
$11, 440. 00 when cal cul ated on a ei ght-hour workday and a five-day

work week. Wth the enornmous difference in i ncone, the husband is
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clearly the party better able to assunme the debt. Further, the
record reflects that the husband was the party nost responsi bl e for
t he accumnul ation of the credit card i ndebtedness. The trial court
directed that he assune the credit card indebtedness for which he
was primarily responsible in incurring and directed the wife to
assune the credit card indebtedness which she was responsi ble for
incurring. Al factors considered, we find the division of the

marital estate to be equitable.

The husband next conpl ai ns of the nature, anpbunt and duration
of the award of alinobny. He insists that rather than an award of
per manent al i nony, reasonable rehabilitative alinmony would be the
proper award. As pointed out by the husband, T.C A 8§ 36-5-
101(d) (1) states a preference that alinony be rehabilitative rather
than permanent. On the other hand, the sane section of the code
provi des that "where there is such relative econom ¢ di sadvant age
and rehabilitation is not feasible in consideration of all rel evant
factors, including those set out in this subsection, then the court
may grant an order for paynment of support and nai ntenance on a
| ong-termbasis or until the death or remarriage of the recipient

" In this case, it is clear that the wfe is at a nuch
greater econom ¢ disadvantage than the husband. The relative
earning capacities are unduly disproportionate. The husband

testified that the wife had approxi mately two years of col |l ege and

had held a secretarial certificate of sonme type, however, her
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education and training was nore than twenty-three years prior to
the trial. At age 44, and w thout any substantial marketable
skills, the wife's ability to earn incone is severely limted.
Taking i nto consideration the provisions of T.C. A § 36-5-101(d) (1)
subpar agraphs A through L, we are of the opinion that the award of
al i nrony was appropri ate. W recognize that there are sone tax
consequences resulting fromthe award of alinony. The advantage,
however, accrues to the husband and the di sadvantage i s the burden

of the wfe.

A trial court's decision to award periodic alinony
depends upon the unique facts and circunstances of each
case. Walker v. Walker, 656 S.W2d 11,°® 14 (Tenn. App.
1983). This Court gives a trial court great latitude in
maki ng an al i nony decision and is generally disinclined
tointerfere unless the facts clearly require that we do
SOo. lngramv. Ingram 721 S.W2d 262, 264 (Tenn. App
1986) and Lancaster v. Lancaster, 671 S.W2d 501, 502
(Tenn. App. 1984).

Wallace v. Wallace, 733 S.W2d 102, 108 (Tenn. App. 1987).

I n conclusion, we find that the evidence does not preponderate
agai nst the judgnent of the trial court nor was there any abuse of

di scretion in the award of alinony.

The wife seeks attorney fees for representation on this

appeal . Under the circunstances, we feel that she is entitled to

3overrul ed on ot her grounds. See Seesel v. Seesel, 748 S.W2d 422 (Tenn.
1988) .
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a reasonable award of such fees. See Seaton v. Seaton, 516 S. W 2d

91, 93-94 (Tenn. 1974); Folk v. Folk, 210 Tenn. 367, 357 S. W 2d 828

(Tenn. 1962).

W affirm the judgnment of the trial court in all respects.
This case is remanded to the trial court for a determ nation of
reasonabl e attorney fee to be awarded to the wife for her defense

of this appeal. Costs are assessed agai nst the appellant.

Don T. McMurray, Judge

CONCUR:

Her schel P. Franks, Judge

Charl es D. Susano, Jr., Judge
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This appeal cane on to be heard upon the record from the
Chancery Court of McM nn County, briefs and argunent of counsel
Upon consi deration thereof, this Court is of opinionthat there was
no reversible error in the trial court.

We affirm the judgnent of the trial court in all respects.
This case is remanded to the trial court for a determnation of
reasonabl e attorney fee to be awarded to the wife for her defense

of this appeal. Costs are assessed agai nst the appellant.

PER CURI AM



